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3SR/ ORDER

PER AMARJIT SINGH, JM:

The revenue has filed the present appeal against the order dated
15.11.2019 passed by the Commissioner of Income Tax (Appeals) -33
Mumbai [hereinafter referred to as the “CIT(A)] relevant to the A.Y.2010-
11.

2. The revenue has raised the following grounds: -

"1. On the facts and circumstances of the case and in law, the
Ld. CIT(A) has erred in restricting addition made by the A.O
amounting Rs.3,31,282/- i.e. 100% of total purchase to 25%, ignoring
the fact that the action of the Assessing Officer was based on credible
information received from the Maharashtra Sales Tax Department
and that the assessee during the course of assessment proceedings,

failed to prove the genuineness of the purchase transactions.
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2. On the facts and in the circumstances of the case and in

law, the Id. CIT(A) has erred in estimating addition on account of
bogus purchase to 25% of such purchases as against the estimation by
the AO of 100% of bogus purchases without appreciating the fact that
the assessee had failed to establish the genuineness of the alleged
parties from whom purchases is claimed to have been made during

the year.

3. On the facts and in the circumstances of the case and in
law, the 1d. CIT(A) has erred in estimating addition on account of
bogus purchase to 25% of such purchases as against the estimation by
the AO of 100% of bogus purchases without appreciating the fact that
the assessee could neither produce the delivery challans or the
transport bills/invoices nor could produce the alleged parties from
whom purchases is claimed to have been made during the year.

4. On the facts and in the circumstances of the case and in
law, the Id. CIT(A) has erred in estimating addition on account of
bogus purchase to 25% of such purchases as against the estimation by
the AO of 100% of bogus purchases without appreciating the fact that
the Sales Tax Department as well as the DGIT (Inv.), Mumbai during
their course of investigations found the alleged parties to be providing

only accommodation/bogus purchase bills.

5. On the facts and in the circumstances of the case and in
law, the Id. CIT(A) has erred in estimating addition on account of
bogus purchase to 25% of such purchases as against the estimation by
the AO of 100% of bogus purchases without appreciating the ratio of
the decision of the Hon’ble Supreme Court in the case of N.K.
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Proteins Ltd., wherein the Court has held that when the purchases are

from bogus suppliers, the entire purchases are liable to be disallowed.

6. This case is filed because it is covered under the exception
provided in para 10(e) of the CBDT's Circular No.3 of 2018 dated
11.07.2018 as amended vide F.N0.279/ Misc. 142/2007-1TJ(Pt) dated
20.08.2018.

7. The appellant prays that the order of the CIT(A) on the
above ground be reversed and that of the Assessing Officer be

restored.

8 The appellant craves leave to amend or alter any ground or

add a new ground which may be necessary.”

3. The brief facts of the case are that the case of the assessee was
reopened by issuance of notice u/s 148 of the Act dated 18.03.2014 on the
basis of the information received from the Maharashtra Sales Department in
which it was conveyed that the assessee has taken the bogus purchase entry
from M/s. A.P. Enterprises and M/s. Mayur Paper in sum of Rs.81,510/- &
Rs.2049,772/- respectively. The total bogus purchase was to the tune of
Rs.3,31,282/-. After the issuance of necessary notices u/s 143(2) & 142(1)
of the Act, the AO raised the addition to the tune of Rs.3,31,282/-. Feeling
aggrieved, the assessee filed an appeal before the CIT(A) who restricted the
addition to the extent of 25% of the bogus purchase but the revenue was not

satisfied, therefore, revenue has filed the present appeal before us.

4, All the issues are in connection with the restricting the addition to
the extent of 25% of the bogus purchase by the CIT(A). The Ld.

Representative of the Revenue has argued that there should be 100%
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addition of the bogus purchase but the CIT(A) has wrongly restricted the
addition to the extent of 25% of the bogus purchase. However, on the other
hand, the Ld. Representative of the assessee has argued that in similar
circumstances, the Hon’ble ITAT has restricted the addition to the extent of
25% of the bogus purchase in the A.Y.2011-12 in the assessee’s own case
by virtue of order dated 13.07.2021, therefore, the same finding is applicable
and accordingly the appeal of the revenue is liable to be dismissed. The copy
of order dated 13.07.2021 bearing ITA. No0.635/Mum/2020 for the
A.Y.2011-12 is on the file in which the Hon’ble ITAT has raised the

following:-

“6. Heard both sides, perused the orders of the authorities below. On
a perusal of the order of the Ld.CIT(A), we find that the Ld.CIT(A)
considered this aspect of the matter elaborately with reference to the
submissions of the assessee and the averments in the Assessment
Order and restricted the disallowance to 25% of the non-genuine
purchases of %.92,663/-, while holding so, the Ld. CIT(A) observed as

under: -

“12. I have carefully gone through the findings given in the
assessment order and the written submissions of the appellant on
the issue and material available on record. As the facts and issue
involved during the AY 2011-12 are same as in AY 2010- 11, my
findings in appeal for AY 2010-11 is also applicable to the present
appeal for Ay 2011-12. Therefore, 1 am of the view that 25%
disallowance out of purchase of Rs. 92,663/-will meet the ends of
justice. In view of above, disallowance @ 25% % of purchase of
Rs. 92,6637- = Rs. 23,166/- is hereby sustained and balance
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disallowance being 75% of Rs.92,663/- = Rs.69,497/- is hereby

deleted. The grounds of appeal on merits are partly allowed.”

7. On a careful perusal of the order of the Ld.CIT(A) and the reasons
given therein, I do not find any infirmity in the order passed by the
Ld.CIT(A) in restricting the addition/disallowance to the extent of
25% of the purchases, as the Ld.CIT(A) has followed the principle of
consistency in restricting the disallowance to 25% of bogus

purchases. Grounds raised by the revenue are dismissed.

5. On appraisal of the above mentioned finding, we noticed that the
Hon’ble ITAT has restricted the addition to the extent of 25% of bogus
purchase in the subsequent year i.e. 2011-12 in the assessee’s own case
(supra). The present year is for the A.Y.2010-11. The facts are quite similar
and identical. The finding given in ITA. No0.635/Mum/2020 for the
A.Y.2011-12 dated 13.07.2021 mentioned above is quite applicable to the
facts of the present case. Accordingly, the finding of the CIT(A) is quite
justifiable to restrict the addition to the extent of 25% of the bogus purchase.
Hence, we affirm the finding of the CIT(A) on all the issues and dismissed

the appeal of the revenue.
6. In the result, the appeal filed by the revenue is hereby dismissed.

Order pronounced in the open court on 27/10/2021
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